xs 

o> 

0 


2 

0 


THURSDAY,  JULY  20,  1972 
WASHINGTON.  D.C. 


Volume  37  ■  Number  140 


PART  II 


V?  I93X  * 


INTERIM 

COMPLIANCE 

PANEL 

Permit's  for  Noncompliance 
With  Respirable  Standard 

■ 

Applications,  Renewals  and  Hearinss 


No.  140— Pt.  H - 1 


14526 


RULES  AND  REGULATIONS 


Title  30— MINERAL  RESOURCES 

Chapter  V — Interim  Compliance  Panel 

(Coal  Mine  Health  and  Safety) 

SUBCHAPTER  A — COAL  MINE  HEALTH 

PART  502— PERMITS  FOR  NONCOM¬ 
PLIANCE  WITH  2.0  mg./m.3  RES¬ 
PIRABLE  DUST  STANDARD 

Pursuant  to  the  authority  contained 
in  section  508  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  (30  U.S.C. 
957)  there  was  published  in  the  Federal 
Register  for  May  18, 1972  (37  F.R.  10042) 
a  notice  of  proposed  rulemaking  setting 
forth  a  new  Part  502  “Permits  for  Non- 
compliance  with  2.0  mg./m.*  Respirable 
Dust  Standard”  of  Title  30,  Code  of  Fed¬ 
eral  Regulations. 

Interested  persons  were  afforded  a  pe¬ 
riod  of  30  days  from  the  date  of  publi¬ 
cation  of  the  notice  in  which  to  submit 
written  comments,  suggestions,  or  ob¬ 
jections,  to  the  proposed  regulations. 
Five  letters  were  received  offering  com¬ 
ments,  suggestions,  or  objections.  All 
were  given  careful  consideration  and  may 
be  examined  together  with  the  Interim 
Compliance  Panel’s  replies  to  each  in  the 
Panel’s  oflSces  at  1730  K  Street  NW., 
Washington,  DC  20006,  Room  800. 

Based  upon  these  comments  the 
Interim  Compliance  Panel  has  provided 
in  this  Part  502  for  the  exclusion  of 
specified  working  places  from  a  permit 
that  may  be  granted  to  an  imderground 
coal  mine.  This  part  enables  the  Interim 
Compliance  Panel  to  serve  the  purposes 
of  the  Act  when  dealing  with  multisec¬ 
tional  mines  where  the  Panel  determines 
such  working  place  exclusions  are  neces¬ 
sary  based  upon  the  application  sub¬ 
mitted.  This  exclusion  method  gives 
eligible  underground  coal  mine  operators 
maximum  opportunity  to  avail  them¬ 
selves  of  the  noncompliance  permits  is¬ 
sued  pursuant  to  the  Act.  and,  at  the 
same  time,  ensures  that  those  working 
places  in  which  the  operator  is  able  to 
meet  the  standard  shall  be  subject  to 
the  provisions  of  the  Act  thus  assuring 
maximum  protection  for  the  under¬ 
ground  coal  miner. 

Some  comments  indicated  an  apparent 
misunderstanding  of  the  authority  of  the 
Interim  Compliance  Panel  and,  in  par¬ 
ticular,  the  coverage  of  a  noncompliance 
permit.  The  authority  of  the  Interim 
Compliance  Panel  to  issue  noncompli¬ 
ance  permits  is  limited  to  the  working 
places  in  a  mine.  “Working  place”  is 
defined  in  the  Act  <30  U.S.C.  878(g)  (2) ) 
as  “the  area  of  a  coal  mine  inby  the  last 
open  crosscut.”  A  noncompliance  permit 
issued  for  a  mine,  therefore,  is  valid 
only  for  those  areas  of  the  mine  inby  the 
last  open  crosscut,  i.e.,  the  working 
places. 

Part  502  of  Title  30,  Code  of  Federal 
Regulations,  Subchapter  A — Coal  Mine 
Health,  as  set  forth  below,  is  herewith 
promulgated  and  shall  become  effective 


upon  publication  in  the  Federal  Reg¬ 
ister  (7-20-72). 

George  A.  Hornbeck, 
Chairman. 

July  13,  1972 
Sec. 

602.1  Application  of  this  Part  502. 

502.2  Definitions. 

602.3  Filing  procedures. 

602.4  Information  required — responsibility 

of  operator. 

502.5  Information  required — engineering 

survey. 

602.6  Processing  of  applications — addition¬ 

al  evidence. 

602.7  Issuance  of  initial  permits — limita¬ 

tion. 

502.8  Applications  for  renewal  of  permits. 

502.9  Renewal  of  permits — limitation. 

502.10  Requests  for  hearing. 

502.11  Filing  of  requests  for  hearing — 

contents. 

502.12  Public  hearings — practice  and  pro¬ 

cedure. 

Authority;  The  provisions  of  this  Part 
602  Issued  under  Title  V,  sec.  508,  Public 
Law  91-173,  30  U.S.C.  957. 

§  502.1  Application  of  this  Part  502. 

This  Part  502  applies  to  applications 
for  permits  and  renewals  thereof  allow¬ 
ing  operators  of  underground  coal  mines 
to  operate  areas  of  a  coal  mine  inby  the 
last  open  crosscuts  in  noncompliance 
with  the  2.0  mg./m.*  respirable  dust 
standard  set  forth  in  section  202(b)(2) 
(30  U.S.C.  842(b)  (2) )  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 
and  to  requests  for  hearings  conducted 
with  respect  to  such  applications. 

§  502.2  Dcfinitiuns. 

As  used  in  this  Part : 

(a)  “Act”  means  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
(Public  Law  91-173,  30  U.S.C.  801 
through  960) ; 

(b)  “Panel”  means  the  Interim  Com¬ 
pliance  Panel,  an  independent  agency 
established  by  section  5  of  the  Act  (30 
U.S.C.  804) ; 

(c)  “U.S.B.M  ”  means  the  U.S.  Bu¬ 
reau  of  Mines,  Department  of  the 
Interior; 

(d)  “2.0  mg./m.’  standard”  means  the 
average  concentration  of  respirable  dust 
prescribed  by  section  202(b)(2)  of  the 
Act  (30  U.S.C.  842(b)  (2) ) ; 

(e)  “Operator”  means  any  owner,  les¬ 
see,  or  other  person  who  operates,  con¬ 
trols,  or  supervises  an  imdergroimd  coal 
mine  and  whc  files  an  application  with 
the  Panel  for  an  initial  permit  or  renewal 
for  noncompliance  with  the  2.0  mg./m.’ 
standard  with  respect  to  a  mine  desig¬ 
nated  in  such  application: 

(f)  “Application”  means  a  request  by 
an  operator  for  an  initial  permit  or  re¬ 
newal  for  noncompliance  filed  in  accord¬ 
ance  with  and  containing  all  of  the  in¬ 
formation  required  by  this  Part  502; 

(g)  “Permit”  means  an  initial  permit 
for  noncompliance  issued  to  an  operator, 
or  a  renewal  thereof,  which  entitles  the 
operator  to  exceed  the  2.0  mg./m.’  stand¬ 
ard  with  respect  to  all  working  places  in 
an  individual  coal  mine  except  for  those 
expressly  excluded; 


(h)  “Working  place”  means  the  area 
of  a  coal  mine  inby  the  last  open  cross¬ 
cut; 

(i)  “Working  section”  means  all  areas 
of  the  coal  mine  from  the  loading  point 
of  the  section  to  and  including  the  work¬ 
ing  faces; 

(j)  “U.S.B.M.  respirable  dust  series” 
means  an  up-to-date  series  of  respirable 
dust  samples  taken  and  submitted  to  the 
U.S.B.M.  pursuant  to  the  provisions  of 
U.S.B.M.  regulations,  30  CFR  Part  70 
Subpart  C,  or  subsequent  revision  there¬ 
of;  and 

(k)  “Certified  engineer”  means  a  per¬ 
son  certified  or  registered  by  the  U.S.B.M. 
for  the  purpose  of  conducting  a  survey 
of  the  respirable  dust  conditions  of  a 
mine. 

§  502.3  Filing  procedures. 

(a)  Application  forms  may  be  ob¬ 
tained  upon  request  to  the  Interim  Com¬ 
pliance  Panel,  Room  800,  1730  K  Street 
NW.,  Washington,  DC  20006. 

(b)  Each  application  shall  contain  the 
information  specified  hereinafter  and 
should  be  submitted  on  the  form  provided 
by  the  Panel.  The  original  and  one  copy 
of  each  application  shall  be  filed  by  mail 
or  by  personal  delivery  to  the  Interim 
Compliance  Panel.  Room  800,  1730  K 
Street  NW.,  Washington,  DC  20006.  In 
order  to  meet  the  filing  deadline  estab¬ 
lished  by  the  Act  applications  must  be 
received  by  the  Panel  no  later  than  Octo¬ 
ber  31,  1972,  or  bear  a  postmark  date  no 
later  than  October  31,  1972.  Postage 
meter  dates  will  not  be  accepted  as  veri¬ 
fication  of  date  of  mailing. 

(c)  ’The  accuracy  of  the  information 
set  forth  in  each  application  submitted 
shall  be  attested  by  the  operator  and  the 
certified  engineer  as  evidenced  by  their 
signatures.  The  certified  engineer  shall 
also  set  forth  his  U.S.B.M.  certification 
number. 

(d)  Prior  to  the  time  an  application 
is  mailed  or  delivered  to  the  Panel,  the 
operator  or  his  agent  shall  post  on  the 
mine  bulletin  board  a  notice  that  such 
application  is  being  filed  and  that  a 
copy  of  the  application  is  available  at 
the  mine  oflBce  for  inspection  by  any  in¬ 
terested  person  during  regular  working 
hours.  The  notice  shall  remain  posted 
imtil  the  operator  is  informed  of  the 
Panel’s  action  on  the  application. 

(e)  A  copy  of  each  application  re¬ 
ceived  by  the  Panel  will  be  available  at 
the  office  of  the  Panel  in  Washington, 
D.C..  for  inspection  by  any  person  during 
official  working  hours. 

§  502.4  Inforniution  reqiiirocl — respon. 
^il•ilily  of  oprralor. 

The  operator  shall  include  in  his  ap¬ 
plication  a  report  of  the  engineering 
survey  described  in  §  502.5  and  each  of 
following  items  of  information; 

(a)  The  name,  address,  and  U.S.B.M. 
identification  number  of  the  mine  with 
respect  to  which  a  permit  is  requested: 

(b)  The  name,  address,  and  telephone 
number  of  the  operator; 

(c)  A  statement  that  notice  of  the 
application  has  been  posted  on  the  bul¬ 
letin  board  of  such  mine; 
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(d)  A  description  of  the  methods  of 
mining  used  in  the  mine; 

(e)  A  description  of  the  ventilation 
system  of  the  mine  and  its  capacity; 

(f )  A  list  of  all  working  sections  identi¬ 
fied  by  name  and  by  U.S.B.M.  identifica¬ 
tion  number; 

fg)  A  statement  that  the  operator  is 
unable  to  comply  with  the  2.0  mg./m.* 
standard  at  specified  working  places  be¬ 
cause  the  technology  for  reducing  the 
concentration  of  respirable  dust  at  such 
places  is  not  available,  or  because  of  the 
lack  of  other  effective  control  tech¬ 
niques  or  methods,  or  because  of  any 
combination  of  such  reasons;  and 

(h)  A  statement  of  the  means  and 
methods  which  will  be  employed  to 
achieve  compliance  with  the  2.5  mg./m.* 
standard,  the  progress  made  toward 
achieving  compliance,  and  an  estimate 
of  the  date  on  which  compliance  can  be 
achieved. 

§  502. S  Infurmulion  required — engi¬ 

neering  survey. 

A  certified  engineer  shall  conduct  a 
survey  of  the  respirable  dust  conditions 
of  each  working  place  of  the  mine  with 
respect  to  which  an  application  is  filed. 
The  application  shall  contain  a  report 
of  the  results  of  such  survey,  including 
each  of  the  following  items  of 
information: 

(a)  A  description  of  the  available 
technology  used  in  the  mine  to  control 
dust  including: 

(1)  The  quantity  and  velocity  of  air 
reaching  the  working  faces; 

(2)  The  amount  and  pressure  of 
water,  if  any,  reaching  the  working 
faces; 

(3)  The  number,  location,  and  type 
of  sprays,  if  any;  and 

(4)  Other  dust  control  methods  and 
techniques,  if  any. 

(b)  A  statement  of  the  engineer’s 
professional  opinion  as  to  the  operator’s 
current  ability  to  maintain  the  respira¬ 
ble  dust  in  the  working  places  at  or 
below  the  2.0  mg./m."  standard; 

(c)  A  list  of  the  names  and  the 
U.S.B.M.  numbers  of  the  working  sec¬ 
tions  in  which  compliance  with  the  2.0 
mg./m."  standard  cannot  be  maintained; 

(d)  A  statement  of  the  engineer’s  pro¬ 
fessional  opinion  detailing  the  specific 
factors  preventing  compliance  with  the 
2.0  mg./m."  standard  and  the  means  and 
methods  deemed  necessary  to  achieve 
compliance  with  the  2.0  mg./m."  stand¬ 
ard;  and 

(e)  A  statement  of  the  means  and 
methods  to  be  employed  to  achieve  com¬ 
pliance  with  the  2.0  mg./m.®  standard, 
the  progress  made  toward  achieving 
compiiance,  and  an  estimate  of  the  date 
when  compliance  can  be  achieved. 

§  502.6  Proocsning  of  applii'alionsi — ad¬ 
ditional  evidence. 

All  applications  timely  filed  in  accord¬ 
ance  with  the  provisions  of  this  Part 
will  be  processed  by  the  Panel  in  the 
order  in  which  completed  applications 
are  received.  The  Panel  wiU  consider 
the  respirable  dust  sampling  data  of  rec¬ 
ord  with  the  U.S.B.M.  for  the  mine,  but 
will  not  issue  a  permit  unless  a  U.S.B.M. 
respirable  dust  series  has  been  estab¬ 


lished  for  the  mine.  The  Panel  will  make 
its  determination  on  the  basis  of  the 
application,  the  respirable  dust  sampling 
records  on  file  with  the  U.S.B.M.,  and 
such  additional  evidence  as  the  Panel 
deems  necessary  to  its  determination,  in¬ 
cluding,  but  not  limited  to,  evidence  in 
support  of  representations  made  in  the 
application.  Each  applicant  shall,  upon 
WTitten  request  by  the  Panel,  submit  such 
additional  evidence  in  writing. 

§  .502.7  Issuance  of  initial  periiiils — 
liinilatiun. 

(a)  The  Panel  may  issue  an  Initial 
permit  to  cover  working  places  of  the 
mine  inby  the  last  open  crosscuts  based 
upon  an  application  which  is  timely  filed 
and  complete  in  all  material  respects  in 
accordance  with  §§  502.3  to  502.6, 
inclusive. 

(b)  When  the  application  and  the 
U.S.B.M.  respirable  dust  series  do  not 
furnish  a  basis  for  a  determination  that 
the  operator  is  unable  to  comply  in  the 
working  places  of  certain  working  sec¬ 
tions,  the  Panel  may  exclude  such  w'ork- 
ing  places  from  the  coverage  of  a 
permit. 

(c)  Each  initial  permit  will  be  issued 
for  the  period  specified  by  the  Panel  but 
in  no  case  for  more  than  1  year.  Each 
permit  will  specify  the  average  concen¬ 
tration  of  respirable  dust  which  the  op¬ 
erator  will  be  entitled  to  maintain,  but 
in  no  case  shall  the  level  be  greater  than 
3.0  mg./m.®. 

(d)  If  a  permit  is  issued,  such  per¬ 
mit  will  be  forwarded  to  the  operator. 
If  a  permit  is  denied,  the  Panel  will 
advise  the  operator  in  writing  of  the 
reasons  therefor,  and  the  operator  shall 
be  entitled  to  request  a  public  hearing 
pursuant  to  the  provisions  of  §§  502.10 
and  502.11. 

(e)  The  permit  and  one  copy  will  be 
mailed  to  the  operator  at  the  address 
specified  in  the  application.  A  copy  qf 
the  permit  shall  immediately  be  posted 
on  the  bulletin  board  of  the  affected 
mine  by  the  operator  or  his  agent. 

(f)  No  permit  shall  be  valid  beyond 
December  30,  1975,  or  the  date  which 
the  2.0  mg./m.®  standard  is  superseded 
by  improved  mandatory  health  stand¬ 
ards,  whichever  first  occurs. 

§  502.8  Applicalions  for  rriirwal  of 
permits. 

(a)  To  be  considered  by  the  Panel, 
every  application  for  renewal  of  a  per¬ 
mit  must  be : 

(1)  Piled  with  the  Panel  not  more 
than  90  days  nor  less  than  30  days  prior 
to  the  expiration  date  of  the  permit  in 
effect;  and 

(2)  Submitted  on  the  form  and  in 
the  manner  prescribed  in  §§  502.3 
through  502.6  inclusive,  specifically  set¬ 
ting  forth  the  actions  which  have  been 
taken  to  achieve  compliance  since  the 
date  of  filing  the  previous  application, 
and  new  plans,  if  any. 

(b)  When  an  application  for  renewal 
of  a  permit  for  noncompliance  is  re¬ 
ceived,  the  Panel  shall  cause  to  be  pub¬ 
lished  in  the  Federal  Register  a  notice 
giving  any  Interested  person  an  oppor¬ 
tunity  to  file  with  the  Panel  a  request  for 
a  public  hearing. 
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(c)  On  or  before  the  15th  day  after 
publication  of  notice  in  the  Federal  Reg¬ 
ister  that  an  application  for  renewal  has 
been  accepted  for  consideration,  any  in¬ 
terested  person  may  file  pursuant  to  pro¬ 
visions  of  §§  502.10  and  502.11  a  request 
for  a  public  hearing. 

(d)  After  public  hearing,  or  after  the 
expiration  of  the  aforementioned  15-day 
period  if  no  hearing  has  been  requested 
pursuant  to  paragraph  (c)  of  this  section, 
the  Panel  shall  make  its  determination 
on  the  merits  of  the  application  for  a 
renewal. 

§  502.9  RcnoMul  of  permits — ^limitation. 

(a)  The  Panel  may  renew  a  permit 
when  an  application  for  renewal  has  been 
timely  filed  and  is  complete  in  all  ma¬ 
terial  respects  in  accordance  with  §  502.8. 

(b)  With  the  renewal  application  and 
the  U.S.B.M.  respirable  dust  series  do 
not  furnish  a  basis  for  a  determination 
that  the  operator  is  unable  to  comply 
in  the  working  places  of  certain  working 
sections,  the  Panel  may  exclude  such 
working  places  from  the  coverage  of  a 
permit. 

(c)  In  order  for  a  renewal  application 
to  be  considered,  an  operator  must  pro¬ 
vide  information  in  his  application  which 
will  enable  the  Panel  to  determine  that 
he  will  be  imable  to  comply  with  the  2.0 
mg./m.®  standard  upon  the  expiration 
date  of  his  existing  permit. 

(d)  The  Panel  will  obtain  from  the 
U.S.B.M.  and  consider  the  respirable  dust 
sampling  data  which  is  on  file  with  the 
U.S.B.M. 

(e)  Each  renewal  will  be  issued  for 
the  period  specified  by  the  Panel,  but  in 
no  case  for  a  period  longer  than  1  year. 
The  period  of  noncompliance  authorized 
by  renewal  shall  not  extend  beyond  De¬ 
cember  30, 1975.  Each  renewal  will  specify 
the  average  concentration  of  respirable 
dust  which  the  operator  will  be  entitled 
to  maintain  in  the  working  places  of  the 
mine,  but  in  no  case  shall  the  level  be 
greater  than  3.0  mg./m.". 

(f)  If  a  renew'al  is  granted,  it  will  be 
forwarded  to  the  operator.  If  a  renewal 
is  denied,  the  Panel  will  advise  the  op¬ 
erator  in  writing  of  the  reasons  therefor, 
and  the  operator  may  be  entitled  to  re¬ 
quest  a  public  hearing  pursuant  to  the 
provisions  of  §§  502.10  and  502.11. 

(g)  The  renewal  and  one  copy  will  be 
mailed  to  the  operator  at  the  address 
specified  in  the  application.  A  copy  of  the 
renewal  shall  immediately  be  posted  on 
the  bulletin  board  of  the  affected  mine 
by  the  op>erator  or  his  agent. 

§  502.10  Request!*  for  hearing. 

Any  person  interested  in  an  application 
for  a  permit,  including  the  operator  or  a 
representative  of  the  miners  of  an  af¬ 
fected  mine,  may  request  a  public  hear¬ 
ing.  The  request  must  satisfy  the  require¬ 
ments  of  §  502.11  and  be  filed  with  the 
Panel: 

(a)  Where  the  application  is  for  an 
initial  permit,  within  15  days  after  the 
mailing  of  the  Panel’s  decision  on  the 
application;  or 

(b)  Where  the  application  is  for  re¬ 
newal  of  a  permit,  within  15  days  after 
the  notice  of  opportunity  for  public  hear- 
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ing  is  published  in  the  Federal  Register 
pursuant  to  §  502.8(b).  However,  an  op¬ 
erator  may  file  a  request  for  a  hearing 
on  an  application  for  the  renewal  of  a 
permit  within  15  days  after  the  date  of 
mailing  of  the  Panel’s  decision  on  the 
application  provided  that  no  hearing  haus 
previously  been  conducted  concerning 
the  application  for  renewal. 

§  502.11  Filing  of  requests  for  hear¬ 
ing-contents. 

(a)  Requests  for  public  hearings  shall 
be  submitted  by  letter  mailed  or  de¬ 


livered  to  the  Panel.  If  such  a  request 
is  made  by  a  person  other  than  the  op¬ 
erator,  the  person  making  the  request 
shall  mail  a  copy  of  the  request  to  the 
operator. 

(b)  Requests  for  hearings  shall  be  in 
writing,  signed  by  the  person  making  the 
request  and  shall: 

(1)  State  the  interest,  in  the  applica¬ 
tion  or  in  the  decision  of  the  Panel,  of 
the  person  making  the  request; 

(2)  State  whether  the  person  making 
the  request  seeks  the  issuance,  denial,  or 
modification  of  the  permit;  and 


(3)  Allege  specific  facts  which  are 
claimed  to  raise  a  substantial  issue  and 
which,  if  established  at  the  hearing, 
would  result  in  the  issuance,  denial,  or 
modification  of  the  permit. 

§  502.12  Public  lioaring«i — practice  and 
procedure. 

Public  hearings  will  be  conducted  pur¬ 
suant  to  the  Panel’s  regulation  govern¬ 
ing  practice  and  procedure  for  hearings, 
30  CFR  Part  505  (35  F.R.  11296,  July  15, 
1970). 

[FR  Doc.72-11053  PUed  7-19-72;8:45  am] 
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